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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: Respondent determ ned a deficiency in
petitioner’s 2001 Federal incone tax of $43,886 and additions to
tax under sections 6651(a)(1) and 6654(a) of $10,072 and $1, 754,

respectively.! The issues for decision are: (1) Wether

1 Unless otherwi se indicated, all section references are to
(continued. . .)
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petitioner received unreported inconme in the formof interest and
medi cal and heal thcare paynents in 2001; (2) whether petitioner
is liable for self-enploynent tax for 2001; (3) whether
petitioner is liable for an addition to tax under section
6651(a)(1) for failing to file his 2001 tax return; (4) whether
petitioner is liable for an addition to tax under section 6654(a)
for failing to make estimated tax paynents with respect to his
2001 tax liability; and (5) whether petitioner is liable for a
penal ty under section 6673(a)(1).

FI NDI NGS OF FACT

At the tinme he filed his petition and anended petition,
petitioner resided in Niles, Chio.

During 2001, petitioner was a dentist with an office in La
Mesa, California. Petitioner received nedical and heal thcare
paynments frominsurance conpanies and other entities for services
rendered to his patients. The insurance conpani es and ot her
entities issued petitioner Forns 1099-M SC, M scel |l aneous | ncone,

reflecting the follow ng paynents made during 2001:

Y(...continued)
the Internal Revenue Code, as anended, and all Rul e references
are to the Tax Court Rules of Practice and Procedure. Anpunts
are rounded to the nearest doll ar.



Payor Paynent ( s)
Aranto Services Co. $1, 449
Blue Cross of California 37,502
Conti nental Casualty Co. 2,245
Delta Dental Plan of 2,034
California
Geat-West Life & Annuity 2, 360
I ns. Co.
I nt eri nsurance Exchange 1,104
Nat i onw de Mutual Ins. Co. 951
Ni agra Fire Ins. Co. 1, 695
Republic I ndemity Co. 2,111
San Diego Elec. Health & 720
Wl fare Trust
State Conp. Ins. Fund 2,428
Tristar Ri sk Managenent 1, 823
Truck Ins. Exchange 15, 740
Uni ted Heal thcare Ins. Co. 4,002
Tot al 76, 164

During 2001, petitioner also received and cashed checks totaling
$2, 279 from Kai ser Permanente Medical Care Program and checks
totaling $12,827 from State Farm Miutual Autonobile | nsurance
Conpany.

Despite receiving nedical and heal thcare paynents totaling
at | east $91,270 in 2001, petitioner did not nake estinmated tax

paynments and did not file a Federal incone tax return.
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On Cctober 31, 2003, respondent issued petitioner a notice
of deficiency for 2001. Based on information received from
third-party payors, respondent determ ned petitioner received
interest inconme of $72 from Wl ls Fargo and sel f - enpl oynent
i ncome of $132,242 from nedi cal and heal thcare paynments.? In
addition to the nedical and heal thcare paynents refl ected above,
respondent determ ned petitioner also received nedical and

heal t hcare paynents fromthe foll ow ng sources:

Payor Paynent ( s)

Aet na, Inc. $5, 789
Aetna Life Ins. Co. 11, 196
Best Life Assurance 1, 000
Cal farmlns. Co. 4,218
Federal Ins. Co. 1, 300
Intercare Ins. Services 3, 763
Kyocera International, Inc. 4,558
Peoria Unified School 1,975

Dstrict
Twin Cty Fire Ins. Co. 5,404

Tot al 39, 203

After allow ng petitioner a standard deduction, a personal
exenption, and an adjustnent for self-enploynent tax, respondent

determ ned petitioner’s 2001 taxable income was $118, 108.

2 These nedical and heal thcare paynents included $1, 611
fromMetropolitan Life Ins. Co. On brief, respondent conceded
petitioner did not receive nedical and heal thcare paynments from
Metropolitan Life Ins. Co.
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Respondent determ ned petitioner had a deficiency in tax of
$43, 866 for 2001, which included self-enployment tax of $13,511
Respondent al so determ ned petitioner was |iable for additions to
tax under sections 6651(a)(1) and 6654(a) of $10,072 and $1, 754,
respectively.

On February 5, 2004, the Court filed petitioner’s inperfect
petition. By order dated February 9, 2004, the Court ordered
petitioner to file a proper anended petition and pay the filing
fee on or before March 25, 2004. The Court received petitioner’s
filing fee on March 29, 2004, but did not receive a proper
anended petition. By order dated June 2, 2004, the Court
extended the tine to file a proper anended petition to June 30,
2004. No response to the Court’s June 2, 2004, order was
recei ved, and on August 13, 2004, the Court dism ssed
petitioner’s case for lack of jurisdiction.

On Novenber 12, 2004, the Court filed petitioner’s notion to
vacate the order of dismssal. Petitioner attached an anended
petition to his notion. On Novenber 12, 2004, the Court granted
petitioner’s notion, vacated the order of dismssal, and filed
petitioner’s anended petition.

A notice setting case for trial during the Court’s
Cl evel and, Chio, trial session beginning March 27, 2006, was

served on petitioner on Cctober 21, 2005. By order dated March
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23, 2006, the Court set petitioner’s case for a date and tine
certain of 10:00 a.m EST on Friday, March 31, 2006.

When petitioner’s case was called for trial on March 31,
2006, petitioner did not appear. Instead, George E. Harp (M.
Har p) appeared on petitioner’s behalf, and the Court filed M.
Harp’s entry of appearance. Although M. Harp offered no
evidence at trial regarding petitioner’s unreported incone,® M.
Harp objected to all but one of respondent’s exhibits. After
heari ng argunent on the objections, we overruled petitioner’s
objections and admtted the exhibits.

OPI NI ON

Unreported | ncone

Section 61(a) defines gross incone for purposes of
cal cul ating taxable inconme as “all inconme from whatever source
derived’”. Respondent determ ned petitioner received gross incone
in the formof taxable interest and nedi cal and heal thcare
paynents, and that petitioner failed to file a 2001 Federal

income tax return reporting these itens.

8 Petitioner did introduce into evidence a letter from
respondent’s counsel outlining docunents respondent intended to
use at trial. It is unclear why petitioner introduced this
letter into evidence, as it does not relate to any issue and was
not cited by petitioner on brief.
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Ceneral ly, a taxpayer bears the burden of proving the

Commi ssioner’s determ nations incorrect.* Rule 142(a); Wlch v.
Hel vering, 290 U. S. 111, 115 (1933). However, the Court of
Appeals for the Sixth CGrcuit, the Crcuit to which appeal in
this case would lie absent stipulation otherw se,® has hel d:
“The | aw i nposes nmuch | ess of a burden upon a taxpayer who is
call ed upon to prove a negative--that he did not receive the
i ncone which the Conm ssioner clains--than it inposes upon a
taxpayer who is attenpting to sustain a deduction.” Weir v.

Comm ssi oner, 283 F.2d 675, 679 (6th Cr. 1960), revg. T.C. Meno.

1958-158; see also United States v. Walton, 909 F.2d 915, 918-919

(6th Gr. 1990); United States v. Besase, 623 F.2d 463, 465 (6th

Cir. 1980); Ri chardson v. Conm ssioner, T.C Meno. 2006-69. In

cases involving unreported i ncone, the Comm ssioner bears the
initial burden of establishing “at least a ‘mninmal’ factual

predi cate or foundation of substantive evidence |linking the

4 Petitioner does not argue that sec. 7491(a) operates to
shift the burden of proof to respondent. Even if petitioner had
so argued, the burden of proof would not shift under sec. 7491(a)
because petitioner has not shown he maintained any records, nor
has he cooperated with the reasonabl e requests of respondent
during the adm nistrative proceedings or in preparation for
trial.

> Wile petitioner apparently resided in California during
2001, he resided in Niles, Onhio, when he filed his petition and
amended petition. Sec. 7482(b)(1)(A) provides that reviewable
deci sions of the Tax Court are appealable to the Crcuit in which
the taxpayer resides at the tine the petition was fil ed.
Therefore, this case is appeal able to the Court of Appeals for
the Sixth Crcuit.
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t axpayer to income-generating activity or to the receipt of

funds.” Richardson v. Conmmi ssioner, supra (citing United States

v. Walton, supra at 918-919). Once the Conm ssioner neets his
initial burden of production, the taxpayers bear the “burden of
produci ng credi bl e evidence that they did not earn the taxable
incone attributed to themor of presenting an argunent that the
| RS deficiency cal cul ati ons were not grounded on a mnim

evidentiary foundation.” United States v. Walton, supra at 919.

To satisfy his initial burden of production, respondent
i ntroduced into evidence Forns 1099-M sc issued to petitioner by
14 third-party payors. Respondent also introduced into evidence
checks issued to and cashed by petitioner fromtwo third-party
payors. Respondent introduced the Forns 1099-M sc as busi ness
records through witten declarations under rules 803(6) and
902(11) of the Federal Rules of Evidence and introduced the
checks as self-authenticating comrercial paper under rule 902(9)

of the Federal Rules of Evidence.?®

6 Petitioner argued on brief that respondent had the burden
of proof regarding the unreported incone adjustnents and
respondent did not satisfy that burden because the business
records and checks offered at trial were inadmssible. As
di scussed el sewhere in this opinion, respondent bears only the
initial burden of production and not the ultimte burden of
proof. Respondent has satisfied his initial burden of production
by introducing the business records and checks. The business
records in question were kept in the regular course of business
and were properly authenticated in certifications submtted under
Fed. R Evid. 803(6) and 902(11), and the checks are self-
aut henti cati ng comrerci al paper under Fed. R Evid. 902(9).

(continued. . .)
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The busi ness records and checks respondent introduced
establish that petitioner received incone fromnedical and
heal t hcare paynents during 2001. While this evidence covers only
16 of the 25 third-party payors from which respondent determ ned
petitioner received income, it establishes a mninmal factual
predi cate or foundation of substantive evidence |linking the
t axpayer to inconme-generating activity. W conclude that
respondent laid the requisite foundation for the contested
unreported inconme from nedi cal and heal thcare paynents and that
petitioner bears the burden of proving respondent’s determ nation
i ncorrect.

Respondent did not, however, introduce any evidence
establishing that petitioner received interest inconme during
2001. Because respondent has not |laid the requisite foundation
inthis regard, we find that the alleged interest income of $72
is not included in petitioner’s gross incone for 2001.

Petitioner did not attend the trial, and he did not attenpt
t hrough his counsel to introduce any evidence regarding the itens
of unreported income. Therefore, we conclude that petitioner has

failed to carry his burden of proof. Respondent’s unreported

5(...continued)
Therefore, the records and checks were properly admtted into
evidence at trial, and we do not consider petitioner’s argunents
further.
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income adjustments relating to the nmedi cal and heal t hcare
paynents are sust ai ned.

1. Sel f - Enpl oynent Tax

Section 1401 i nposes a tax on the self-enpl oynent incone of
i ndividuals. Self-enploynent incone neans the net earnings from
sel f-enpl oynent derived by an individual. Sec. 1402(b).
Respondent determ ned the nedical and heal thcare paynents
recei ved by petitioner constituted self-enploynment income and
consequently petitioner was |iable for self-enploynent tax.
Petitioner bears the burden of proving respondent’s determ nation

incorrect. See Rule 142(a); Welch v. Helvering, supra at 115.

Petitioner argues he is not liable for self-enploynent tax
because “Respondent has failed to establish self-enpl oynent

i ncone”. As described above, respondent established petitioner
recei ved income from nedi cal and heal thcare paynents received for
services rendered by petitioner. Petitioner presented no
testinmony or evidence regarding his liability for self-enploynent
tax and has failed to neet his burden of proof. Therefore, we
conclude that petitioner is liable for self-enploynent tax.

[11. Addition to Tax Under Section 6651(a)(1)

Section 6651(a)(1l) inposes an addition to tax for failure to
file a return on the date prescribed, unless the taxpayer can
establish that such failure is due to reasonabl e cause and not

willful neglect. Respondent determ ned petitioner is liable for
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an addition to tax under section 6651(a)(1) because he failed to
file a 2001 Federal incone tax return.
Respondent bears the burden of production with respect to
petitioner’s liability for the addition to tax under section

6651(a)(1). See sec. 7491(c); Higbee v. Conm ssioner, 116 T.C

438, 446-447 (2001). To neet his burden of production,
respondent nust cone forward with sufficient evidence indicating
it is appropriate to inpose the addition to tax. See Hi gbee v.

Commi ssi oner, supra at 446-447. Once respondent neets his burden

of production, petitioner bears the burden of proving he is not
liable for the additions to tax. See id. at 447.

Respondent introduced into evidence a Form 3050,
Certification of Lack of Record, and a Form 4340, Certificate of
Assessnents, Paynents, and Qther Specified Matters, both of which
show petitioner did not file a 2001 Federal incone tax return.

On the basis of this evidence, we find that respondent has net
hi s burden of production.

Petitioner did not introduce any evidence to prove he had
reasonabl e cause for his failure to file a 2001 Federal incone
tax return. Therefore, we conclude that petitioner is |iable for
an addition to tax under section 6651(a)(1).

V. Addition to Tax Under Section 6654(a)

Section 6654(a) inposes an addition to tax on an

under paynent of a required installnment of individual estinmated
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tax unl ess one of the statutory exceptions applies. Sec.
6654(a), (b), (e). Each required annual installnment of estinmated
tax is equal to 25 percent of the “required annual paynent”,
which is equal to the lesser of (1) 90 percent of the tax shown
on the individual’s return for that year (or, if no return is
filed, 90 percent of his tax for such year), or (2) if the
individual filed a return for the i mredi ately precedi ng taxabl e
year, 100 percent of the tax shown on that return. Sec.
6654(d) (1) (A) and (B). Respondent determ ned that petitioner is
liable for an addition to tax under section 6654(a) because he
made no estimted tax paynents for 2001.

Respondent bears the burden of production with respect to
petitioner’s liability for the addition to tax under section

6654(a). See sec. 7491(c); Higbee v. Conm ssioner, supra at 446-

447. *“In order to satisfy his burden of production * * *
regarding petitioner’s liability for the section 6654 addition to
tax, respondent, at a m ninum mnust produce evidence necessary to
enable the Court to conclude that petitioner had a required

annual paynent under section 6654(d)(1)(B).” \Wheeler v.

Comm ssi oner, 127 T.C. 200, 211 (2006).

Respondent introduced into evidence Form 3050, which shows
that petitioner did not file tax returns for 2000 or 2001.
Thus, respondent has established that, because petitioner did not

file a 2000 Federal inconme tax return, petitioner was required by
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section 6654(d)(1)(B) to nake an annual paynent during 2001 of 90
percent of the tax for 2001.” Respondent also introduced into
evi dence Form 4340, which shows that petitioner did not nmake the
required estimated tax paynents. On the basis of this evidence,
we find that respondent has net his burden of production.

We do not find that a statutory exception to the addition to
tax under section 6654(e) applies. Therefore, we conclude that
petitioner is liable for an addition to tax under section
6654(a) .

V. Penalty Under Section 6673(a)(1)

Section 6673(a)(1l) authorizes the Court to require a
taxpayer to pay the United States a penalty in an anmount not to
exceed $25, 000 whenever the taxpayer’s position is frivolous or
groundl ess or the taxpayer has instituted or pursued the
proceeding primarily for delay. At trial and on brief,
respondent asked the Court to inpose a penalty under section
6673(a) (1) against petitioner due to petitioner’s failure to
cooperate, his failure to appear at trial, and his continual
del ay.

Petitioner’s actions evidence an intention to delay the

proceedi ngs, and he has failed to cooperate with respondent at

" As discussed supra, respondent al so established that
petitioner has tax due for 2001 as the result of the nedical and
heal t hcare paynents received. The anmobunt of tax due, and
consequently, the anmpbunt of the additions to tax, nust be
determ ned by the parties under Rule 155.
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every level. Additionally, while petitioner did not raise
typi cal tax-protester argunents, petitioner’s actions and his
failure to introduce any evidence to support his clains closely
mrrors the tactics of many tax protesters. However, petitioner
was not warned until the conclusion of this case that a penalty
m ght be inposed under section 6673(a)(1l). For this reason only,
we decline to inpose a penalty under section 6673(a)(1l). W
strongly adnoni sh petitioner that if he persists in using tactics
of delay or in failing to cooperate with respondent in
proceedi ngs hereafter, the Court will not be so favorably
inclined in the future.

I n reaching our holdings, we have considered all argunents
made, and, to the extent not nentioned above, we concl ude that
they are noot, irrelevant, or wthout nerit.

To reflect the foregoing,

An appropriate order

and decision will be entered

under Rul e 155.




